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Court of Appeals of the District of Columbia, 


No. 3721. 

Thomas N. Brady, Appellant, 
vs. 

Albert B. Fall, Secretary of the Interior, et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39017. 

Thomas N. Brady, Plaintiff, 
vs. 

Albert B. Fall, Secretary of the Interior, and William Spry, Com¬ 
missioner of the General Land Office, Defendants. 

United States op America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Bill of Complaint . 

Filed May 10,1921. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39017. 

Thomas N. Brady, Plaintiff, 
vs. 

Albert B. Fall, Secretary of the Interior, and William Spry, Com¬ 
missioner of the General Land Office, Defendants. 

To the Honorable the Justice of said Court, Holding a Special Term 
as a Court of Equity: 

The Plaintiff states as follows: 

1. That the Plaintiff, Thomas N. Brady, is a citizen of the United 
States and a resident of the State of Arizona, and brings this suit in 
his own right. 

2. That the defendants, Albert B. Fall, Secretary of the Interior, 
and William Spry, Commissioner of the General Land Office, are both 
citizens of the United States, and temporarily residents of the District 
of Columbia, and are sued therein for acts done and threatened by 
them in their official capacities, respectively. 

3. That on the 10th day of November, 1913, the following de¬ 
scribed land, viz., Lots 5, 7, E. % S.. W. 4 Section 6, Township 1 
North, Range 6 East, G. and S. R. M. Arizona, being vacant public 
land subject to settlement and entry under the homestead law, one 
William Rattkamner made homestead entry numbered Phoenix 

023,727, for all of the above described land. 

2 4. That on the 27th day of October, 1915, Harry S. Hamer 
filed Contest numbered 3490 against the entry of said William 

Rattkammer and made due publication of notice in accordance with 
law and the regulations of the Department. 

5. That no answer was made by said Rattkammer, and in due and 
regular course and in accordance with the regulations, the record was 
transmitted to the Commissioner of the General Land Office for con¬ 
sideration and action. 

6. That thereafter, on the 6th day of January, 1916, the Commis¬ 
sioner by letter “H” of that date, canceled said entry of said Ratt¬ 
kammer. 

7. That on the 27th day of December, 1918, the Register and Re¬ 
ceiver of the Land Office at Phoenix, Arizona, in which land district 
said land is located, having entered said cancellation of the entry of 
Rattkammer on their records, as required by the Regulations, issued 
preference right notice to said Hamer, and transmitted it to him at 
Mesa, Arizona, his record address, in all things according to the law. 
and the regulations of the Department. 
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8. That on or about the. 1st day of January, 1919, the plaintiff 
being duly qualified under the homestead law, and no entry having 
been made by said Harner under and in accordance with the prefer¬ 
ence right to make entry of which he had been duly notified at the 
address given him he was entitled to, under the Act of May 8, 1880, 
by virtue of his successful contest, within thirty days from said al¬ 
lowed notice therefor, the said land became and was public land of 
the United States subject to settlement or entry by any one qualified 
to make such settlement or entry. 

9. That on or about said first day of January, 1919, the 

3 plaintiff being duly qualified therefor, made due homestead 
settlement, with his wife and two children, moved into a va¬ 
cant, unoccupied cabin on said land and established residence thereon 

in accordance with the Homestead Act of-, 1862, and any 

pertinent amendments thereto which may have been made, and con¬ 
tinued and still continues to reside thereon with his family, and has 
ever since complied with the requirements of the homestead law as 
to residence, improvement and cultivation. 

10. That notwithstanding his visible, oj>en and notorious resi¬ 
dence on said land with his family, one Rudolph L. Larson, on 
the 17th day of February, 1919, was illegally and wrongfully per¬ 
mitted to make homestead entry, Phoenix 041,350 for all of said 
land. 

11. That on March 3, 1919, the plaintiff, Thomas N. Brady, filed 
contest under the Act of 1880, against said Larson, alleging said 
prior settlement and right thereunder, notice of which was duly 
served on said Larson, and answer filed by him. 

12. That said contest case was set down to be heard by the Reg¬ 
ister and Receiver on the 15th day of April, 1919. 

13. That on the 14th day of April, 1919, one Lillie S. Ilarner, 
the wife of said Harry S. Ilarner, filed petition to intervene under 
the Act of Oct. 22, 1914, (38 St. 766), as a deserted wife, which 
application was allowed by the Register and Receiver on the 15th 
day of April 1919. 

14. That all parties appeared in person and by their attorneys, 
and on the 23rd day of April, 1919, the hearing took place. 

15. That on April 30, 1919, the Register and Receiver 

4 held and decided that “the case is so complicated that it is 
hard to arrive at the legal status. However, we are of the 

opinion that Mrs. Hamer has more right to the land than either 
the contestant or the conte8ter, ,, and recommended that the entry 
of Rudolph Larson be canceled and that Lillie S. Harner be allowed 
to enter the land. 

16. Appeal was duly and timely taken by both Brady and Lar¬ 
son, and on the 1st day of February, 1920, the said decision was 
affirmed by the Commissioner of the General Land Office and the 
entry of Rudolph Larson canceled, the contest of Bradv dismissed, 
and the allowance of Mrs. Hamer’s entry directed therein and 
thereby, under her application 041781, “if otherwise qualified”. 

17. From this decision, both Brady and Larson duly appealed, 
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and on the 20th day of October last the Department affirmed the 
decision of the Commissioner of the General Land Office. 

18. Motion for Rehearing was duly filed by plaintiff, alone, and 
on January 1, 1921, the Department denied the motion for rehear¬ 
ing, dismissed the contest of Brady, and awarded the land to Mrs. 
Harner. 

19. Thereafter, to wit, on the 25th day of January 1921, Brady 
filed petition for the exercise of the supervisory authority of the 
department and for reconsideration. 

20. That February 9, 1921, the Department denied said petition. 

21. And plaintiff says that he has now completely exhausted his 
right of appeal, rehearing and prayer for the exercise by the Sec¬ 
retary of his supervising authority in his behalf, in said 

5 Department of the Interior and in said General Land Office, 
in respect of his claim to said land and that no further op¬ 
portunity for hearing of the question aforesaid or for further 
assertion therein of his claim to said tract of land, is afforded by 
the regulations and rules of practice of said Department, or by any 
law or act of Congress in such case made and provided; and that 
his only remaining remedy is by appropriate appeal to the courts 
for relief from the rulings aforesaid, and which rulings, as plaintiff 
is advised by counsel, and accordingly so avers, are erroneous in 
matter of law. 

22. Plaintiff states that under the law and in accordance with 
the decisions and rules and regulations of the Interior Department, 
he obtained a right to enter the land which is prior and superior to 
that of either Rudolph L. Larson, the entryman, or Lillie L. Harner, 
the Intervener. 

23. That by the prosecution of his contest against Larson’s il¬ 
legal entry, wrongfully allowed, and its cancellation as the result 
of his said contest, and his payment of land office fees, he also ob¬ 
tained a prior right to make entry for thirty days after its can¬ 
cellation, which right is statutory and beyond the control of and 
denial by the said Secretary of the Interior. 

24. That said defendant, the Secretary of the Interior, acting by 
and through the defendant, the Commissioner of the General Land 
Office, illegally, wrongfully, arbitrarily and capriciously dismissed 
his said contest, and illegally, wrongfully, arbitrarily and capri¬ 
ciously permitted the said Lillie S. Harner, without any right what¬ 
ever, to make entry of the land in her own name. 

25. Neither the intervener nor her husband could ac- 

6 quire any right to the land by any residence they may have 
had on it while it was covered by the uncancelled entry of 

Rattkammer; and any residence they may have had between the date 
said entry was cancelled on the record of the local officers and the 
date they abandoned it and removed therefrom, inured to her hus¬ 
band alone, and in nowise gave her any separate right whatever. 

26. And plaintiff says that even though the intervener had been. 
deserted at the time when, and from a home in another place where 
they were then living together as husband and wife, she could get 
no right as a deserted wife under the Act of Oct. 22, 1914, or under 
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any other law and could not make an entry as such in her own 
name. 

27. The plaintiff avers that he is advised by counsel, and there¬ 
fore alleges that upon the cancellation of the entry of Rudolph L. 
Larson, upon his contest against him, it became and was the duty 
of the said defendant, the Secretary of the Interior, and the defend¬ 
ant, the Commissioner of the General Land Office, to notify him of 
such cancellation, and that he had a statutory preference right to 
enter the land within thirty days after the receipt of said notice; 
but that they cancelled the entry of said Larson and illegally and 
wrongfully dismissed his contest and illegally and wrongfully per¬ 
mitted said intervener Lillie S. Harner, who was without right 
under any statute, decision or regulation, to make entry in her own 
name. And plaintiff further avers that the said defendants are 
now threatening to issue to said Lillie S. Harner, who is not a resi¬ 
dent of the District of Columbia and is not under the jurisdiction 
of this court, a patent for the said land to which plaintiff is 

7 legally entitled. 

28. The plaintiff avers that by reason of said illegal ac¬ 
tions of the defendants, the Secretary of the Interior and the Com¬ 
missioner of the General Land Office, in dismissing his successful 
contest and in permitting Lillie S. Harner to make entry of the 
land, notwithstanding this and notwithstanding his settlement and 
residence upon the land after the expiration of the preference right 
of her husband, which he failed to exercise, under his contest, and 
the land was vacant and subject thereto and his continued residence 
thereon and full compliance with the homestead law as to improve¬ 
ment and cultivation of the land, and the threatened action of the 
defendants in issuing patent to the said Lillie S. Harner for said 
land, he, the plaintiff, is being irreparably damaged in this, that 
the record title to his said described land has been mutilated, and 
by reason thereof he has been and is now and until relief shall have 
been afforded him by the Honorable Court, will continue to be dis¬ 
turbed in his quiet possession and enjoyment of his said land, and 
by reason of the great faith and credit reposed by the general public 
in the acts and doings of officials of such high degree the title to his 
said land has by their aforesaid acts become clouded and the market 
value thereof greatly lessened, and unless restrained therefrom by 
this Honorable Court, the defendants will assume the right of 
authority to issue a patent for said land to the said Lillie S. Harner, 
to the further injury of the plaintiff. 

The Premises considered, The Plaintiff Prays as follows: 

First. That the United States writ of subpoena issue 

8 out of this Honorable Court, directed to the defendant Albert 
B. Fall, Secretary of the Interior, and William Spry, Com¬ 
missioner of the General Land Office, commanding them and each 
of them to be and appear in this court on a day certain therein 
named to answer the exigencies of this bill and to abide — the judg¬ 
ment of the Court. 

Second. That pending the final hearing of this cause, the said 
defendants and each of them may be restrained and enjoined from 
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issuing a patent for said land to the said Lillie S. Harner, or to any 
other person, except the plaintiff, as by law provided. 

Third. That upon the final hearing of tnis cause, the defendants 
may be perpetually enjoined and restrained from issuing a patent 
for said land to the said Lillie S. Hamer, or to any other person 
other than the plaintiff; that the defendants may be commanded 
and enjoined to cancel upon the records of the General Land Office 
the said homestead entry and any and all other subsequent proceed¬ 
ings thereunder and in virtue thereof; and that they may be com¬ 
manded and enjoined to reinstate upon the records of the General 
Land Office the said contest of Thomas N. Brady and issue to him 
the usual and proper notice of his preference rignt of entry of said 
lands, and to allow said entry if applied for within the time allowed 
therefor by law, and to take such other and further proceedings as 
to permit him to obtain the right to a patent by any further additional 
compliance with the homestead law, if any, as may be required 
thereby. 

Fourth. And that the plaintiff may have such other and further 
relief in the premises as the nature of the case may require 
0 and to this Honorable Court may seen meet and proper. 

THOMAS N. BRADY, 

Plaintiff . 

S. M. STOCKSLAGER, 

His Attorney. 

505 McGill Bdg., 

Washington, D. C 

STOCHSLAGER & HEARD, 

Attorneys for Plaintiff. 

Service of the above and foregoing complaint acknowledged this 
10 day of May 1921. 

CHARLES D. MAHAFFIE, 

Attorney for Defendants. 

Service of the above the same as above. 


District of Columbia, ss : 

I do solemnly swear that I am one of the attorneys for the person 
named as plaintiff in the foregoing bill of complaint; that I had read 
said bill and know the contents thereof and that the facts therein 
stated as of personal knowledge are true, and those stated as upon 
information and belief I believe to be true. 

S. M. STOCKSLAGER. 


Subscribed and sworn to before me this 10" day of May, 1921. 
[seal.] W. BERTRAND ACKER, 

Notary Public in & for D. C. 
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10 Motion to Dismiss. 

Filed May 18, 1921. 

******* 

Come now the defendants by their attorneys and move to dismiss 
the bill of complaint filed in the above entitled suit; and for cause 
show: 

(1) That, as appears on the face of the bill, this suit seeks and 
involves the direct review of the action of the defendants in 
administering the public land laws of the United States in their 
application to a controversy between the plaintiff and other interested 
parties, which action involved the exercise of judgment and dis¬ 
cretion ; but that the court is without jurisdiction to review and con- 
irol the defendants in matters involving the exercise of their judg¬ 
ment and discretion. 

(2) That the situs of the land in controversy is without the 
jurisdiction of this court; that the judgment rendered by the defend¬ 
ants in the controversy before the Land Department was in favor 
of one Lillie S. Hamer, to whom, the bill shows, a patent con¬ 
veying the legal title to the land, is about to issue; that the granting 
of the relief sought will operate to deprive the said Hamer of any 
equitable right in the land in controversy; that said Hamer is an 
indispensable party to this suit, in whose absence the suit ought 
not to proceed. 

(3) That if in the adjudication of the controversy between plain¬ 
tiff and said Hamer the defendants have committed error of law, 
as alleged in the bill of complaint, and so patent the land to said 

Hamer, plaintiff has the usual, complete, and wholly adequate 

11 remedy of a suit against said Hamer to charge said patent 

with a trust in his favor. 

ALBERT B. FALL, 

Secretary of the Interior; 
WILLIAM SPRY, 

Commissioner of the General Land Office, 
By Their Attorneys: CHARLES D. MAHAFFTE, 

Solicitor. 

C. EDWARD WRIGHT, 

First Assistant Attorney. 

i Decree Dismissing Bill. 

Filed July 22, 1921. 

******* 

This cause came on to be heard on defendants’ motion to dis¬ 
miss the bill of complaint and was argued; and thereupon, the 
court being fully advised in the premises, it was by the court, on 
the 24th day of June, 1921, 
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Ordered that the motion to dismiss be sustained with leave to the 
plaintiff within thirty days to amend his bill of complaint if so 
advised. 

And now on this 22d day of July, 1921, the plaintiff coming into 
court and electing not to amend his bill of complaint, it is, on the 
day last above written, 

Ordered, adjudged, and decreed that the bill of complaint herein 
filed be and the same is hereby dismissed, with costs to the defendants 
to be taxed by the Clerk. 

By the Court: 

A. A. HOEHLING, 

Justice. 


12 And from the aforegoing decree on the day last above 
written the plaintiff in open court prays an appeal to the 
Court of Appeals of the District of Columbia and the same is 
allowed; the cost bond being fixed at $100 with permission in lieu 
thereof to file the sum of $50 with the Clerk. 


By the Court: 


A. A. HOEHLING, 

Justice. 


Memorandum. 

August 15, 1921.—Undertaking on appeal approved and filed. 

Assignments of Error. 

Filed August 15, 1921. 

♦ * * * * * * 

The appellant, Thomas N. Brady, hereby designates the following 
assignments of error in a certain final decree of the court, entered 
in the above entitled cause, July 22, 1921, dismissing the Bill of 
Complaint filed therein by plaintiff: 

1. The court erred in rendering judgment for the defendants. 

2. The court erred in not rendering judgment for the plaintiff. 

3. The court erred in sustaining the motion of the defendants to 
dismiss the plaintiffs complaint for any or all of the reasons in said 

motion stated, or for any other reason. 

13 4. The court erred in not holding the action of the de¬ 

fendants in denying the plaintiff the statutory preference 
right of entry given him thereby to enter the land involved upon 
the cancellation of the entry of Rudolph Larson on his contest, 
which action being beyond the power of the defendants was illegal, 
wrongful, arbitrary, capricious and absolutely void. 

5. The court erred in not holding the defendants illegally, wrong¬ 
fully, arbitrarily and capriciously allowed Lillie S. Hamer the right 
to make entrv of the land as a deserted wife. 
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6. The court erred in failing to grant the injunction prayed for 
by plaintiff, and in dismissing his Bill of Complaint. 

7. Other errors appearing upon the face of the record. 

S. M. STOCKSIAGER, 

Attorney for Appellant. 


Service of the above assignments of error acknowledged, this 15th 
dav of August, 1921. 

C. EDWARD WRIGHT, 

Attorney for Defendants. 


Designation of Record. 


Filed August 15, 1921. 


******* 


To Morgan H. Beach, Esq., 

Clerk Supreme Court, D. C. 

Sir: 

On behalf of the above-named plaintiff and appellant, I 
14 request that you will cause to be prepared the Transcript of 
Record on appeal in the above-entitled cause; and I hereby 
designate the following to be included in said Transcript: 

1. Bill of Complaint. 

2. Motion of Defendants to Dismiss the Bill of Complaint. 

3. Decree Dismissing the Bill of Complaint, including endorse¬ 
ment thereon of appeal in open court and order fixing the amount 
of appeal bond for costs. 

4. Assignments of Error. 

5. Memorandum of Approval and Filing of bond for costs on 
appeal. 

6. This designation. 

S. M. STOCKSLAGER, 

Attorney for Appellant. 


Service of copy of above designation acknowledged this 15th day 
of August, 1921. 

C. EDWARD WRIGHT, 

Attorney for Defendants. 


15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 14, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 39017 in Equity, 

2—3721a 
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wherein Thomas N. Brady is Plaintiff and Albert B. Fall, Secre¬ 
tary of the Interior and william Spry, Commissioner of the Gen¬ 
eral Land Office are Defendants, as the same remains upon the files 
and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 23rd day of September, 1921. 


[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E.W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3721. Thomas N. Brady, appellant, vs. Albert B. Fall, Secretary of 
the Interior, et al. Court of Appeals, District of Columbia. Filed 
Sep. 30, 1921. H$nry W. Hodges, clerk. 


(5064) 






IN THE 


Goort of Appeals of the District of Columbia 


'*T < >r 


‘jmsa 


October Term, 1921. ■> 

[)F0 I J Q9t 

No. 3721. A ' 

^ 

€rt's+'sr-y/ ' '71. A 


No. 3721. 


4*< 


Zti** 


THOMAS N. BRADY, APPELLANT, 


ALBERT B. FALL, SECRETARY OF THE IN¬ 
TERIOR, AND WILLIAM SPRY, COMMIS¬ 
SIONER OF THE GENERAL LAND OFFICE. 


BRIEF AND ARGUMENT 
FOR APPELLANT BRADY. 


S. M. Stockslager, 

Suite 505, McGill Bldg., Washington, D. C., 

Attorney for Appellant. 


A. Mandl, 15 West Adams St., Phoenix, Arizona, 
Of Counsel,, 


J. D. MILAMS A 90NS 707 Eighth 9thr*t N. W., Washington. p. C. 








: v ' _ * 






■ 8 ■ 

s ^Se9H 














IN THE 


Court of Appeals of the District of Colonbia 

October Term, 1921. 

No. 3721. 


THOMAS N. BRADY, APPELLANT, 


vs. 

ALBERT B. FALL, SECRETARY OF THE IN¬ 
TERIOR. AND WILLIAM SPRY, COMMIS¬ 
SIONER OF THE GENERAL LAND OFFICE. 


BRIEF AND ARGUMENT 
FOR APPELLANT BRADY. 


Statement. 

This is an action in the Supreme Court of this District 
against the Secretary of the Interior and the Commis¬ 
sioner of the General Land Office to compel them by 
Writ of Mandamus to restore and allow his homestead 
entry wrongfully canceled by them, and to compel them 
to give him the notice required by the statute of his 
preference right of entry upon his successful contest 
and full compliance with the law in securing the cancella¬ 
tion of the entry of Rudolph L. Larson for the land in¬ 
volved; and, a prayer to the Court to enjoin them from 
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disturbing the status quo by threats of further clouding 
his right and title to the land acquired under the specific 
provisions of the statute, and therefore, not within their 
power and absolutely void. 

There is little dispute about the facts. Hearing was 
had upon Brady’s contest against Larson’s entry which 
was canceled as the result thereof. Lilly S. Hamer was 
allowed to intervene the day before the hearing claiming 
to l)e the deserted wife of one Harry S. Harner, who 
had contested the entry of William Rattkammer, but who, 
although duly notified of his preference right for thirty 
days thereafter, to make entry of the land, failed and has 
ever since failed to do so, or to assert any right whatever 
to the land. The entry of Larson was canceled on the 
contest of Brady, Mrs. Harner not becoming a second 
contestant, nor making any charges against Brady’s right, 
but, in the face of this record Brady’s application to enter, 
based on his settlement, as well as his preference right 
under his contest were denied and the land awarded to 
Mrs. Harner. 

Brady exhausted all his rights of appeal, including peti¬ 
tion to the Secretary to exercise his supervisory author¬ 
ity in his behalf, all of which were decided against him. 

Questions Involved. 

Appellees filed motion to dismiss the case for three 
specific reasons, viz.: 

(1) That the suit involves the direct review of 
the action of these officers in matters involving the 
exercise of judgment and discretion, which the 
Court has no jurisdiction to control. 

(2) Defect of parties defendant, by failure to 
make Lilly S. Harner a party, and 
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(3) The plaintiff would have an adequate 
remedy at law after patent issued. 

The Court sustained the motion and dismissed the com¬ 
plaint, from which decision appeal was duly and timely 
taken and allowed, which brings the case before this 
Court for consideration and decision. 

Appellant assigned the following errors in the decree 
of the Court: 

1. The Court erred in rendering judgment for 
the defendants. 

2. The Court erred in not rendering judgment 
for the plaintiff. 

3. The Court erred in sustaining the motion of 
the defendants to dismiss the plaintiff’s complaint 
for any or all of the reasons in said motion stated, 
or for any other reason. 

4. The Court erred in not holding the action of 
the defendants in denying the plaintiff the statu¬ 
tory preference right of entry given him thereby 
to enter the land involved upon the cancellation 
of the entry of Rudolph Larson on his contest, 
which action being beyond the power of the de¬ 
fendants was illegal, wrongful, arbitrary, capri¬ 
cious and absolutely void. 

5. The Court erred in not holding the defend¬ 
ants illegally, wrongfully, arbitrarily and capri¬ 
ciously allowed Lilly S. Harner the right to make 
entry of the land as a deserted wife. 

6. The Court erred in failing to grant the in¬ 
junction prayed for by plaintiff, and in dismissing 
his Bill of Complaint. 

7. Other errors appearing upon the face of the 
record. 

As we were not favored by the Supreme Court of the 
District with an opinion other than the decree sustaining 


the motion and dismissing the action, the complaint, the 
motion to dismiss and the assignment of errors, raise the 
legal questions involved. 

Argument. 

We are met at the threshold with the challenge of the 
jurisdiction of the Court upon the grounds, as stated, 
that the actions complained of were not merely ministerial 
but that all such involved judgment and discretion and 
hence mandamus will not be to control such judgment 
and action. 

It is assumed it will be conceded that when the act is 
couched in plain, unambiguous terms it must be strictly 
followed by all executive officers. It will probably be 
conceded also, but whether conceded or not, it is well 
settled that any attempt by such officers to defy, disre¬ 
gard, ignore or in any way contravene their specific direc¬ 
tion is ultra vires, and absolutely void. There is a class 
of rights given by statute to persons bringing themselves 
within the terms of their provisions, which it is conceded 
by the Department and sustained by the Courts, the Land 
Department is powerless to deny. It has no discretion, 
and hence no jurisdiction. One of these is the statutory 
right given a successful contestant who has complied with 
the law, a preference right of thirty days from notice of 
cancellation of the entry contested, to make entry of the 
land involved. This is statutory and it is conceded it 
cannot be denied. As held in Wells vs. Fisher (47 L. D., 
288), it “is a statutory right which cannot be extinguished 
by any regulation in fatal conflict with and not author¬ 
ized by law,” citing (U. S. vs. Graham, 110 U. S., 219; 
U. S. vs. Alger, 152 U. S., 384; Webster vs. Luther, 
163 U. S., 331; Francis M. Bishop, 5 L. D., 429, and 
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Hoyt vs. Sullivan, 2 L. D., 283). It is also held in Good¬ 
win vs. Goodwin (47 L. D., 298, such preference right 
is not assignable). 

Lack of jurisdiction is conceded. Certainly no discre¬ 
tion or judgment of the executive officers exists in such 
case and an action for mandamus, and injunction against 
further wrongful action clearly lies. 

In the case of Lane vs. Hoglund (244 U. S., 174), 
Mr. Justice Van Devanter speaking for the Court, quoted 
approvingly from the decision announced by Mr. Justice 
Peckham in the case of Roberts vs. United States (176 
U. S., 221), as follows: 

“Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, this 
writ should be granted. Every statute to some 
extent requires construction by the public officer 
whose duties may be defined therein. * * * If 
the law directs him to perform an act in regard to 
which no discretion is committed to him, and 
which, upon the facts existing, he is bound to per¬ 
form, then that act is ministerial, although de¬ 
pending upon a statute which requires, in some de¬ 
gree, a construction of its language by the officer. 
Unless this be so, the value of this writ is very 
greatly impaired. * * * Such a limitation of 
the powers of the court, we think, would be most 
unfortunate, as it would relieve from judicial su¬ 
pervision all executive officers in the performance 
of their duties, whenever they should plead that 
the duty required of them arose upon the con¬ 
struction of a statute, no matter how plain its 
language nor how plainly they violated their duty 
in refusing to perform the act required.” (Italics 
ours.) 
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This very thorough consideration of the principles gov¬ 
erning the question of the power and duty of the courts 
to grant mandamus against officials of the Government, 
rendered February 5,1900, and so fully and unequivocally 
reiterated and endorsed by the Court more than 17 years 
thereafter and still the unquestioned law on the subject 
is most instructive and governs this case. 

There is a rule laid down by the Court in Union Pacific 
Ry. Co. vs. United States (known as the Sinking Fund 
Cases), 99 U. S., 718, by Chief Justice Waite, referring 
to the grant to the company, which should be carefully 
considered by all executive officers in connection with the 
doctrine just stated, it is as follows: 

“They (the United States) cannot legislate 
back to themselves, without making compensation, 
the lands they have given this corporation. The 
United States are as much bound by their con¬ 
tracts as are individuals. If they repudiate their 
obligations, it is as much repudiation with all the 
wrong and reproach that term implies as it would 
be if the repudiator had been a State or a muni¬ 
cipality or a citizen.” 

To the same effect is the case of Peter M. Roland 
et al. (14 Otto, 604). 

In U. S. vs. Black (128 U. S., 40), the Court said: 

“When they refuse to act in a given case at all, 
or when by special statute or otherwise, a mere 
ministerial duty is imposed upon them, that is, a 
service which they are bound to perform without 
further question, then, if they refuse, a mandamus 
may be issued to compel them * * * 

There is no room for the exercise of any dis¬ 
cretion, official or otherwise; all of that is shut 
out by the direct and positive command of the law, 






and the act required to be done is, in every just 
sense, a mere ministerial duty.” (Italics ours.) 

Applying these well settled principles and rules to this 
case, it would seem there could be no doubt of the right 
and duty of the Court to grant the writ, as it cannot be 
disputed the statute was illegally, wrongfully and arbi¬ 
trarily violated by denying to Brady his rights, clearly 
given thereby, and set out in the complaint. 

The Land Department Powerless to Deny 
a Statutory Right. 

It follows therefore, that our first question is as to 
the lack of power in these officers to thus, not merely 
ignore the statutory rights of Brady, but to deny and 
defeat what the statute clearly gives him, and to cloud 
his title by allowing the claim of another to the land in¬ 
volved. As so aptly said by Mr. Justice Hughes, speaking 
for the Court in the late case of Philadelphia Co. vs. 
Stimson, Secretary of War (223 U. S., 605): 

“The complainant did not ask the court to inter¬ 
fere with the official discretion of the Secretary of 
War, but challenges his authority to do the thing 
of which complaint is made. The suit rests upon 
the charge of the abuse of powers, and its merits 
must be determined accordingly.” (Italics ours.) 

The Court cites a long line of authorities sustaining 
these propositions, among them being the cases of— 

Noble vs. Union River Logging Co., 147 U. S., 
165, and American School vs. McAnnulty, 187 
U. S., 94: * * * 

“And a similar injury may be inflicted, and 
there may exist ground for equitable relief, when 
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an officer, insisting that he has the warrant of the 
statute, is transcending its bounds , and thus un¬ 
lawfully assuming to exercise the power of gov¬ 
ernment against the individual owner, is guilty of 
an invasion of private property.” 

The Courts go even farther than this in sustaining ac¬ 
tions for mandamus and injunction. It is not alone 
where power is lacking, but as said by Mr. Justice Miller, 
in Marquez vs. Frisbie (101 U. S., 473): 

“If it can be made entirely plain to a court of 
equity on the facts about which there is no dis¬ 
pute, or no reasonable doubt, these officers have 
by a mistake of the law, deprived a man of his 
right it will give relief.” See U. S. vs. Lamont 
(155 U. S., 303), and a long line of decisions 
therein cited sustaining action for mandamus. 

The late Chief Justice White, speaking for the Court 
in Daniels vs. Wagoner (237 U. S., 547), in discussing 
the general discretionary powers of the Land Department, 
thus emphasized the position that this does not permit it 
to reject entries on vacant public land selected in entire 
accordance with the provisions of the law, he says: 

“When these conclusions are accepted it results 
that the claim of discretionary power is substan¬ 
tially this: ‘That in a case where, under an Act 
of Congress, a right is conferred to make an appli¬ 
cation to enter public land, and a duty imposed 
upon the Department to permit the entry, the De¬ 
partment is authorized in its discretion to refuse 
to allow’ that to be done which is commanded to 
be done, and thus deprive the individual of the 
right which the law gives him. And it becomes, 
moreover, certain that the necessary result of this 
assertion is the following: That although Con- 



gress may have the power to provide for the dis¬ 
position of the public domain and fix the terms 
and conditions upon which the people may enjoy 
the right to purchase, it has not done so, since 
every command which it has expressed on this sub¬ 
ject may be disregarded, and every right which 
it has conferred on the citizen may be taken away 
by unlimited and undefined discretion which is 
vested by law in the administrative officers for the 
purpose of giving effect to the law.’ ” 

The doctrine of this case has been followed ever since 
its date and it has been quoted approvingly in nearly all 
of them. 

Nolan vs. Carr (125 U. S., 618); N. P. R. Co. 
vs. McComas (250 U. S., 387); Payne vs. 
Central Pacific Ry. Co., decided Feb. 28, 1921 
— U. S., —), and cases cited and approved. 

Ministerial Duties of Such Officers. 

What is a ministerial duty within the meaning of the 
decisions of the courts? This question is aptly answered 
in the case of Roberts vs. U. S. (176 U. S., 221), as fol¬ 
lows : 


“A ministerial duty arises when an officer has 
no discretion as to whether or not he shall per¬ 
form it, even though the officers must construe 
the law, to find out what he must do” (Italics 
ours.) 

In the very late case of Payne vs. Central Pacific Ry. 
Co., decided Feb. 28, 1921, the Court, speaking through 
Mr. Justice Van Devanter, referring to the statutory pro¬ 
vision that the selections must be made “under the Sec¬ 
retary’s direction,” added: 
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“But of course it does not clothe him with any 
discretion to enlarge or curtail the rights of the 
grantee, nor to substitute his judgment for the will 
of Congress as manifested in the granting act.” 
See cases cited. 

In the case of Payne vs. New Mexico, Oct. T., 1920, 
decided March 7, 1921, the same Justice held: 

“The power conferred is ‘judicial in its na¬ 
ture' * * * but when the Secretary, miscon¬ 
struing his authority and the rights of the selector, 
erroneously declined to approve and canceled se¬ 
lections lawfully made, courts will interfere.” 

And in the case of the State of Wyoming, Oct. T., 
1920, decided March 28, 1921, he also held— 

“The power of the Secretary is not to be exer¬ 
cised arbitrarily.” 

It is, therefore, fully settled that, even where a measure 
of discretion exists, it is “judicial in its nature,” “not to 
be exercised arbitrarily,” and he has no power to “sub¬ 
stitute his judgment for the will of Congress as mani¬ 
fested in the act, and erroneously declines to approve and 
cancels selections lawfully made.” But even if it had the 
power, it could not have been legally exercised in the face 
of Brady's claim of settlement and residence and also 
that pending under his contest against Larson's entry. 

If we are right in our contention that Brady by his set¬ 
tlement upon and residence and improvement of the land 
as a homesteader at a time when it was subject thereto, 
he acquired a statutory right to complete it and the Land 
Department was powerless to deny and cancel that right, 
and, if as we also contend, the entry of Larson made 
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when he was thus residing upon the land was open to con¬ 
test, and Brady’s contest upon which it was canceled gave 
him a statutory right for thirty days after notice within 
which to make entry, and the denial of that right by the 
substitution of his judgment for the will of Congress in 
awarding the land to Mrs. Harner, who was not a con¬ 
testant, made on charges, and was without any right 
whatever under the statute, his action in both matters 
was wrongful, illegal, arbitrary and capricious, and it is 
the duty of the Court to interfere in the case. 

Defect of Parties. 

But one of the grounds of the motion to dismiss is 
based upon the failure by the plaintiff to make Mrs. 
Harner a party to this proceeding, upon the theory that 
she has rights which might be jeopardized. In the case 
of Lane vs. Watts (234 U. S., 525), the Court, consider¬ 
ing this among other objections raised involving the juris¬ 
diction of the Court, remarked that: “The suit is one to 
restrain the appellants from an illegal act under color of 
their office which will cast a cloud upon the title of the 
appellees.” 

“This disposes of the contentions of appellants 
that this is a suit against the United States, or one 
for recovery of land merely, or that there is a de¬ 
fect of parties, or that the suit is an attempted 
direct appeal from the decision of the Interior De¬ 
partment, or a trial of a title to land not situated 
within the jurisdiction of the Court ‘wherein an 
essential party is not present in the forum and is 
not even suable—the United States.’ ’’ 

That case involved an equity proceeding against the 
Secretary of the Interior, in which it was urged on be- 
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half of the Secretary that the courts were without juris¬ 
diction because “the citizens of Tubac Township are 
necessary parties" owing to claims which are being as¬ 
serted by them in and before the Land Department. 

As said in Philadelphia Company vs. Stimson, supra, 
Brady is not asking the Court to interfere with the offi¬ 
cial discretion of the Secretary, but challenges his author¬ 
ity. It was the abuse of powers upon which the suit 
rested and its merits must be determined accordingly. So 
in this case, it is insisted Brady acquired statutory rights 
which were denied him by such officials, not because they 
had any discretion, the rights being statutory, but arbi¬ 
trarily and illegally. Again we repeat, it was the lack of 
power with which no one has anything to do except these 
officials. If powerless, how could such a declaration by 
the Court be prevented by her, or by anyone else. The 
plaintiff asks nothing of her. Neither does compelling the 
Land Department by mandamus to recognize Brady’s 
statutory right, deprive her of any right. If he has such 
valid right, and his entry is allowed by this proceeding, 
she still has all the rights to which she was ever entitled. 
She can protest or contest his entry. Action is asked 
against these officers, and it is only asked that they be 
prohibited from further clouding his title by issuing pat¬ 
ent. It is the status of the land which it is sought to 
preserve. It follows, therefore, that it is immaterial 
whether one or a dozen other persons may claim to have 
rights. If it is a statutory righi, neither she, nor anyone 
else could possibly haz’e any interest in an action to com¬ 
pel these officers to carry out the proznsions of the statute, 
beyond which they have no jurisdiction whatever. This 
being the case, she cannot be either a necessary or a proper 
f>arty to injunction proceedings to restrain them, not her. 
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Lane vs. Watts (234 U. S., 525); Arizona Copper Co. 
vs. Gelispie (230 U. S., 46); Lake Superior Ship Canal 
Co. vs. Cunningham (155 U. S., 354), and cases therein 
cited. Again quoting from the Watts case, supra, “Per¬ 
sons who have initiated claims are not necessary parties to 
a suit to enjoin the Secretary of the Interior and the 
Commissioner of the General Land Office from casting a 
cloud upon a title vested by an approved location of the 
grant made under the Act of June 21, 1860, by proceed¬ 
ing in the matter of certain attempted entries on the land 
under the public land laws.” 

Lillie S. Hamer’s Unfounded Claim. 

While any claim which Lillie S. Harner sought to as¬ 
sert is immaterial, an effort has been made all along the 
line to treat her as possessing great equities. As the 
Court has the right to examine the record in the case, we 
appeal to it for verification of what we say (Caha vs. 
U. S., 152; U. S., 211). 

She claims to have occupied the land for some years as 
a homestead claimant and expended $1,500 on it, but 
that she learned she could not get title because she was 
not a citizen. She admitted she knew she could have sold 
her right for probably enough to repay her, but with 
her brother she went to the local office and relinquished 
to Rattskammer, an employee of her brother, but claims 
she received nothing therefor. Subsequently she mar¬ 
ried a citizen and her husband contested this entry and 
she and her husband removed to the land in April, 1915, 
remaining there until about April, 1918, when they re¬ 
moved to Glendale, claiming they could not make a living 
on the land. Rattskammer’s entry was canceled under 
the contest of her husband, June 6, 1916, and preference 
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right notice issued to him December 27, 1918. In Janu¬ 
ary, 1919, Brady removed to the vacant house on the 
land with his family and established residence, where they 
still live. February 17, 1919, Larson made entry, which 
was contested March 13, 1919, by Brady. April 14, 
1919, Mrs. Harner filed application to intervene under 
Act of October 22, 1914, as a deserted wife. The above 
facts are sustained by the decisions in the record. Three 
undisputed facts stand out which must deprive her of any 
valid claim to the land. They are: 

First. She admits that with her eyes open to 
her legal right to sell her relinquishment for a 
sum probably sufficient to reimburse her for her 
expenditures, she, under the guidance of her 
brother relinquished, and one of his hired men 
immediately made entry. Therefore she has no 
equities. 

Second. She sought to intervene in Brady’s con¬ 
test against Larson’s entry of record, not as a 
second contestant, subsequent to Brady s contest, 
but asserting a claim in her own right as a deserted 
wife, although admitting they w r ere not living on 
the land at the date of the claimed desertion; 
neither was it claimed or decided the desertion 
had existed for one year, both of which facts 
were essential to her obtaining any relief under 
the Act of October 27, 1914 (38 Stats., 786), 
nor was the desertion established, her testimony 
standing alone in support of her claim, and she 
being compelled by the local officers, through the 
proper writ, to bring into court letters recently re¬ 
ceived by her from her said husband, which, while 
admitting she had the letters with her, refused to 
produce them or to state their contents. Comment 
on this refusal by one seeking equitable consider¬ 
ation, could not add anything to the bald state¬ 
ment of the facts, and 
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Third. The claim that she and her husband had 
three years valid residence on the land before their 
removal therefrom, is erroneous, as they could 
obtain no rights by such residence while the land 
was covered by Rattskammers entry. 

“So long as Long’s entry remained uncanceled, 
the appellant could acquire no right to the land by 
settlement thereon.” McGuire vs. Rogers, 29 
L. D., 297, at 298; citing Turner vs. Robinson, 
3 L. D., 562, nor by application made therefor; 
Swanson vs. Sims, 16 L. D., 44; Hall et al. vs. 
Stone, ibid 199. 

An examination of the instructions clearly and un¬ 
questionably show she could have no right whatever by 
settlement during the time the entry was of record. There 
is no possible way by which any rights could be acquired 
by settlement on the land when it is not public land, and 
so long as it does not belong to that category, no rights 
can be acquired thereby. 

Mrs. Hamer’s claim depends practically upon her own 
evidence at the hearing. She testifies, and the Register 
and Receiver held, that she and her husband moved on 
the land about the middle of April, 1915, and removed 
therefrom to Glendale, some distance away, about the 
middle of April, 1918. The record shows the entry was 
canceled January 6, 1916, and notice given Harner Janu¬ 
ary 12, 1916, stating, however, that as the land was in 
a reclamation project, it was not open to his entry. Later 
December 27, 1918, preference right notice was given 
him, which preference right he never attempted to ex¬ 
ercise. 

There is no law, decision, rule or regulation, under 
which she could acquire any right as a deserted wife, 
even though there was no other claim to the land, except 


the Act of October 22, 1914. Three facts were necessary 
to be established by her before she could acquire any 
right under this statute, under which she claimed: 

1. She must have been abandoned and deserted 
for more than one year. 

2. The abandonment or desertion must have 
been from the land involved, and she must have 
continued her residence thereon. 

3. Neither she nor her husband could get any 
claim for residence while the land was covered by 
Rattskammer’s entry. 

It will not be insisted, in the face of her own sworn 
evidence that she brought herself within any of these 
three absolute, mandatory requirements of the statute. 
The departmental decision stated only he deserted from 
the vicinity, not from the land. How then can it be said 
she acquired any right whatever as a deserted wife? It 
would seem to be little less than absurd to so hold. Even 
if her husband had presented himself at the time she did, 
he could have acquired no rights by virtue of his contest 
or his settlement and residence, against either Larson 
or Brady. 


Brady’s Statutory Rights. 

As hereinbefore stated, if Brady at the date Mrs. 
Hamer intervened, had a statutory right under either 
his settlement and residence with his family on the land, 
more than three months theretofore, or if he acquired a 
statutory right by his contest and the cancellation of 
Larson’s entry upon his contest, it is totally immaterial 
whether Mrs. Hamer, had any rights or not for, as we 
have seen, and as must be considered fully settled, the 
Land Department has no power whatever to deny to 
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anyone entitled thereto a right obtained under statutory 
provision, and whatever action may have been taken to 
that end, or whatever action has been taken in favor of 
Mrs. Harner against such statutory right, is ultra vires 
and absolutely void and mandamus will lie. 

Upon this broad, settled doctrine, we rest Brady's case. 
There is no dispute that he settled on the land with his 
family about January 1, 1919, and has remained there 
fully complying with the law ever since; that while thus 
residing on the land occupying the vacant house left by 
Harner’s, and which Mrs. Harner swore was not rented, 
which was also corroborated by Brown to whom Harner 
had rented a twenty-acre alfalfa field, by his statement 
that the house and other premises were not included. 

While the Department, in the absence of any charges 
of fraud or wrongdoing, or of any evidence to that 
effect, lent its aid to the theory of Larson, which was 
absolutely essential to him to defeat Brady's claim, that 
his settlement was not made for the purpose of estab¬ 
lishing a homestead claim, but in order to be convenient 
to other land which he was farming; to the extent of 
holding “the Department is not convinced that he was 
there in good faith.” Of course he could not have used 
the term “good faith” in its usually accepted meaning. 
It is the opposite of bad faith and bad faith is fraud, 
which was impossible, since it is conceded it was “public 
land” open to settlement by anyone and there was no 
one to be defrauded, an essential part of fraud. 

There can be no dispute about his intention to take the 
land as a homestead when he commenced his contest 
against Larson’s entry. Neither was he required in his 
contest to show his purpose in making settlement, for as 
held, Larson was bound to take notice of his occupancy 
of the land and his residence in the house on the land, 
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and to know his purpose before making his entry. This 
was so held by all of the decisions. It could not be held 
Larson s entry was canceled upon the intervention of 
Mrs. Harner, for the reason she did not become a second 
contestant, which she might have done; neither did she 
make any charges whatever against either Brady or 
Larson. 


Conclusion. 

So far as Brady's rights are concerned, there is only 
one fact about which there is any dispute, viz., his inten¬ 
tion in making settlement and establishing residence with 
his wife and children on the land at a time when it is 
conceded it was public land open to settlement or entry. 

1. Even if it be conceded he originally had no such 
intention, it will be admitted that he could at any time 
thereafter have legally determined to take it as a home¬ 
stead. Rife vs. Anderson, decided June 14, 1921, not 
reported. 

2. That he did so determine prior to or on the 13th 
day of March, 1919, when he filed his contest against 
Larson’s entry, will be admitted. 

3. That this was more than two months before Lillie 
S. Harner filed her application to intervene, viz., April 
14, 1919, is shown by all the decisions and not disputed 
by any one. 

4. In his contest affidavit he states he settled on the 
land and established homestead residence with his family 
about January 1, 1919. 

What is the legal effect of these undisputed facts as it 
concerns the Government and Lillie S. Harner, or any 
other person not having a superior right? Stripped of 
all other matters this is the real question involved in the 
case. 


It is conceded his contest was duly accepted, notice 
issued and served and the issues made up by the filing 
of answer by Larson, the entryman, prior to Mrs. 
Harner's petition to intervene. 

The Law. 

In Mott vs. Coffman (19 L. D., 10(>), the Department 
held: 

“Any person may contest an entry in the inter¬ 
est of the Government, and the question of his 
qualifications to enter the land is not in issue until 
such time as he may apply to exercise the preferred 
right of entry accorded to the successful con¬ 
testant/’ 

In the case of David A. Cameron (37 L. D., 450), 
after a full consideration of the whole subject, it was 
held that such right could be defeated only by a with¬ 
drawal of the land by the Government before it was ex¬ 
ercised. 

The mandatory provisions of the statute (May 14, 
1880), provide: 

“In all cases where any person has contested 
* * * and procured the cancellation of an entry 
he shall he notified of the cancellation and shall 
be allowed thirty days from date of such notice 
to make entry of said lands” (Italics oursA 

It is clear this is a statutory right and beyond the 
power of the Department to defeat. (Philadelphia Co. vs. 
Stimson, supra; Noble vs. Union Logging Co.; American 
School vs. McAnnulty; Daniels vs. Wagner, and Payne 
vs. Central Pacific Ry. Co., supra, and Wells vs. Fisher, 
47 L. D., 288, and cases cited. 
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It would be incompatible with justice and equity, as 
well as a species of bad faith to hold out to citizens this 
promise, and after inducing them to expend their money 
on the faith of the reward so positively promised by law, 
to say that the Government might, even for its own use, 
take back its promise, as sometimes said “Indian fashion.” 
It would be what the Superior Court said in Union Pa¬ 
cific Ry. Co. vs. U. S., supra, “a repudiation of their 
obligation, which is as much repudiation with all the 
wrong and reproach that term implies as it would be if 
the repudiator had been—a citizen.” 

Was Mr. Justice Brewer right when announcing the 
opinion of that great Court in Gulf, Colorado & Santa 
Fe R. Co. vs. Ellis, 165 U. S., 150? He said: 

“No language is more worthy of frequent and 
thoughtful consideration than these words of Mr. 
Justice Matthews, speaking for this Court, in Yick 
Wo vs. Hopkins, 118 U. S., 356, 369 (30:220, 
226): ‘When we consider the nature and the 
theory of our institutions of government, the prin¬ 
ciples upon which they are supposed to rest, and 
review the history of their development, we are 
constrained to conclude that they do not mean to 
leave room for the play and action of purely per¬ 
sonal and arbitrary power.” 

If this doctrine is maintained by the Court in this case 
there can be no doubt of its decision. 

Respectfully submitted, 

S. M. Stockslager. 

Suite 505, McGill Bldg., Washington, D. C., 

Attorney for Appellant. 

A. Mandl, 15 West Adams St., Phoenix, Arizona, 

Of Counsel. 
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THE CASE. 

Narrowing the narration of facts to those disclosed 
in the bill of complaint and arranging them as 
nearly as can be in chronological sequence, the 
following is the story of the case: 

October 27, 1915, Harry Hamer filed a contest 
proceeding against one Rattkammer, homestead 
entryman of the land in controversy (Bill, par. 4, 
Record, p. 2). Rattkammer failed to answer (par. 

5) and the entry was canceled January 6, 1916 (par. 

6) ; but notice of Harner’s preference right of entry 
did not go to hun until DfifTTP KoT * 97 j 1Qlg 

>reierence ngnt of entry is that which is 
accorded by the Act of May 14,1880 (21 Stat., 140), to 
the person who successfully contests an entry and 
procures cancellation, i ^e., the right for 30 day s 
from receip t of notice t o en ter ttie land to tne e xclu^ 
Isioli oi all otners. Hence the expression “preference 
right of entry.” 

January 1,1919, well within Hamer’s 30-day period 
appellant made a homestead set tlement on the land 
(Bill, par. 9, Record, p. 3). February 17, 1919, one 
Larson filed a homestead entry (par. 10) and on 
March 3,1919, appellant brought a contest proceeding 
against Larson (par. 11) alleging a prior settlement. 

April 14, 1919, Lillie Hamer as the deserted wife of 
Harry Hamer, filed a petition to intervene and was 
allowed, the next day, to intervene in the contest 
(par. 13). 

A hearing was had ? all persons with their attorneys 


participating. The triangular suit resuItecT' hi -a- 
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judgment in favor of the intervener. Larson’s entry 
was canceled and appellant’s contest was dismissed. 
Appeals were taken. • The bill shows (Record, p. 4) 
an exhaustive consideration of the case by the Secre¬ 
tary. The decisions of local officers, Commissioner, 
and Secretary were all adverse to appellant and in 
favor of the intervener. 

The bill (Record, p. 5) shows that the Secretary was 
about to issue patent to Lillie Hamer when this suit 
was instituted. * 

These are all the material record facts essential to 
a decision in this case in the view appellees take of it. 

Appellant seems to think that somehow out of 
these facts he acquired a preference right of entry 
under the Act of May 14, 1880, and that the appel¬ 
lees are wrongfully depriving him of it. 

It will be observed, however, that the entry of 
Larson was not canceled on appellant’s protest and 
on grounds advanced by him in that protest, but 
because of paramount rights in Lillie Harner, the 
intervener. It would seem that his own averments 
fail to sustain his contention. His bill fails to show 
a preference right of entry in him. 

But perhaps the appellant’s thought is that the 
Land Department wrongly decided this case; that 
it should have ruled against the intervener on the 
facts and law and that it should have decided the 
contest proceeding against Larson not on account 
of anything brought into the case by Hamer but 
wholly on account of appellant’s settlement, which 


constituted the ground for his contest against Lar¬ 
son. Indeed, the bill and the brief analyzed, this is 
really what appellant contends. To decide such an 

issue, the court would need the entire Department 
record and the right to sit in review—a review not 

only including the Land Department’s decisions on 
the law but its determinations of matters of fact. 
/Appellant in his brief seems to recognize this and 
I brings in off the court record what he says were the 
facts before the Department. All this is done and 
is solicited behind Lillie Hamer’s back. Assuming 
that the court should find itself inclined to become 
the reviewing tribunal appellant wishes it to be, we 
hazard the suggestion that, together with the whole 
record, it might want the other party, Mrs. Hamer, 
to be present. Such would be the situation if, after 
issue of patent to Mrs. Harner, appellant had brought 
suit against her. 

THE APPELLEES* POSITION. 

We moved to dismiss on three grounds— 

(1) That the suit frankly invites and requires 
direct review of the appellees in a matter within their 
jurisdiction involving exercise of judgment and dis¬ 
cretion; 

(2) That Hamer is an indispensable party; and 

(3) That if there is anything to Brady’s case, he has 
a right of action against Hamer to charge the patent 
which we may issue to her with a trust in his favor. 




ARGUMENT. 


The case requires little argument—merely reitera¬ 
tion of principles abundantly established by court 
decisions. 


Appellant in paragraph 21 of his bill (Record, p. 4) 
frankly states he has litigated his claim in the Land 
Department to the exhaustion of every opportunity 
afforded by the Rules of Practice or by any law or 
act of Congress, “ and that his only remaining remedy 
is by appropriate appeal to the courts for relief from 
the rulings aforesaid,” which, he says, “are errone¬ 
ous in matter of law.” If the latter be true, the 
decision in United States ex rel. Hall v. Payne (254 
U. S., 343), applies. 

His claim of injury is based on a supposed prefer¬ 
ence right of entry which the Secretary refused to 
recognize. (Par. 23, Record, p. 4.) This preference 
right, as already shown, proceeds from a successful 
contest^ put, in paragraph 24 of his bill, he showB ^ 
that his contest was not successful and that the 
La^iT^nt rv^was nor <mncel ^ ^ fllB 11 

contest, which was dismissed “illegally, wrongfully, 
arbitrarily, and capriciously.” The bill does not 
show why the dismissal was one properly to be 
adorned, in referring to it, with these sonorous and 
awe-inspiring adverbs. True, in paragraphs 25 and 
26, he states some questions of law on which the 
Secretary had to pass and did pass; but these ques¬ 
tions affect not his right but the right of Mrs. Hamer. 
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Appellant must proceed on the strength of his right, 

not the weakness of Mrs. ftam eris caap_j Qg^ tf that 

be n^^o""tEeiT^Trs. HaTflfcr*shouldb& beard 
proceeding that seeks a review of the Land Depart¬ 
ments disposition of the question. This can be 
done in a suit to hold Mrs. Hamer as trustee for 
appellant under the patent, which, in paragraph 27, 
he says is about to issue to her. Questions of law 
and fact are involved. 

In any event the court will not review the ap¬ 
pellees’ decision in a direct proceeding, the rule being 
the same in equity as in petitions for the writ of 
mandamus. Gaines v. Thompson (7 Wall., 347). • 
The courts do not assume any direct appellate juris¬ 
diction over rulings of the Land Department, and 
even in suits between parties after issue of patent 
accept the findings as conclusive on questions of fact. 
Clark v. Herington (186 U. S., 206). 

There is no question as to appellant’s having had 
a full hearing before the Land Department. In 

O'Brien v. Lane (40 App. D. C., 493) the court said: 

* 

If a full hearing has been accorded ap¬ 
pellant, which we must assume is the case, 
the Secretary will be only exercising the judg¬ 
ment and discretion reposed in him by law, 
which can not be controlled or restrained by 
injunction. 

II. 

That Hamer is an indispensable party is made 
certain by appellant’s bill and by his brief, where in 
going outside the record he builds an argument not 


\ 


on the strength of his own case but upon the weakness 
of Hamer’s case as it was before the Department. 
The decision of this court in Foltz v. Payne (269 Fed., 
671) controls: 

# 

This being a proceeding in equity, all per¬ 
sons who not only have an interest in the con¬ 
troversy but an interest of such a nature that 
a final decree can not be made without either 
affecting that interest or leaving the contro¬ 
versy in such a condition that its final ter¬ 
mination may be wholly inconsistent with 
equity and, good conscience, are indispensable 
parties. Shields v. Barrow (17 How., 130). 
It is clear that the object of the bill is to de¬ 
prive Ranney of any equitable right in the land 
involved. Surely this ought not to be done 
without giving him a day in court. We there¬ 
fore affirm the decree on the ground that 
Ranney is an indispensable party. 

Substitute Hamer for Ranney and the excerpt 
settles this case. 

III. 

If aggrieved, appellant has his remedy after issue 
of patent to Hamer, and not before. In United 
States v. Detroit Timber & Lumber Co. (200 U. S., 321, 
338), the Supreme Court said: 

But while until the issue of the patent the 
land is under the control of the Land Depart¬ 
ment which, upon proper investigation and for 
sufficient reasons may set aside the certificate 
' of entry, yet this power of the Land Depart- 
ment can not arbitrarily be exercised without 
notice to the entryman, and if improperly 
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exercised the rights of the entryman may be 
enforced in the courts after the patent has issued 
to other parties . (Our italics.) Guaranty Sav¬ 
ings Bank v. Bladow (176 U. S., 448). It is 
true, as against the Government and while 
title remains in the Government, he may not 
be able to enforce his equity, because no action 
can be maintained against the Government, 
except upon contract, express or implied. 

To the same effect is Bockfinger v. Foster (190 U. S., 
116), Northern Pacific Ry. v. McComas (250 U. S., 387), 
and Minnesota v. Lane (247 U. S., 243). 

Finally on this point, we cite a decision of this court 
where in principle the case was on all fours with the 
one at bar: United States ex rel. Hall v. Lane (48 App. 
D. C., 279). 

CONCLUSION. 

In paragraph 28 of his bill (Record, p. 5) appellant 
talks about his “record title” which he says has been 
“mutilated.” The mutilation is just as fanciful as 
the “record title.” There is none. Appellant shows 
in his bill that he was not even an entryman of record— 
just a settler. The only record he made of his con¬ 
nection with the land was a record of a contest pro¬ 
ceeding against Larson, which was dismissed. This 
record shows a very neat amputation; no mutilation 
whatever. 

The decision below, we submit, should be affirmed. 

C. Edward Wright, 
Attorney for Appellee. 

Edwin S. Booth, 

Solicitor , of Counsel. 
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